
DOCKET FILE COpy ORIG\NAL

/
Transmittal No. 1

CC Docket 93-129

)
)
)
)
)
)
)
)
)

BeforetheRFC~D
FEDERAL COMMUNICATIONS COMMIsskW C""'&.,

Washington. D.C. 20554 Mll 18 ttY~
fffBW.rJ1II////t}.1I'IIS;;,:;;{(

cm:E(fTHE~ARY

and

In the Matter of:

The Bell Operating Companies' Tariff
for the 800 Service Management
System, Tariff EC.C. No. 1

800 Data Base Access Tariffs

OpPOSITION TO EMERGENCY APPUCADON FOB REVIEW

MCI Telecommunications Corporation (Mel) respectfully requests that the

Commission deny the Emergency Application for Review flIed by the United Telephone

Companies (United) of the 800 Database Tariff Order in the proceeding below, which

partially disallows United's proposed 800 database access rate (to the extent that the

rate exceeds .67 cents) and suspends the remaining rate, subject to an accounting

order. for the full statutory period.lI

United claims that the Bureau's action is -arbitrary, capricious and unlawful,~

and requests that the Commission review its action on an emergency, expedited basis.at

United asserts that the Bureau acted unreasonably in suspending a portion of United's

rates without first conducting an investigation.~ Further, United asserts that the action

JJ In the Matter of the Bel Operating Companies'Tariff for the 800 Service Management System Tariff
F.C.C. No.1 and 800 Data Base Access Tariffs, QrQir, CC Docket 93-129, DA 93-491, released Aprif 28,
1993 (800 Database Tariff Order).

11 United at 1.

~ !.d. at 2.

Y lQ. at 2,4.
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is arbitrary in that it prevents United from being compensated through the .67 cent rate

for lall of its costs I ••• unreasonably [sic] incurred to provide 800 database access

service,a§I and that United must, therefore, I. • • recover these costs through other

services. . .r§I resulting in I. • • the cost causer not fully paying the costs of 800

database access service.llI These arguments are unpersuasive.

United's allegation, that it is beyond the Bureau's authority to suspend and

investigate a portion of a carrier's rates, is simply incorrect. In fact, the Bureau relied

upon Section 204,11 which provides the Commission and the Bureau with far more

flexibility than United seems to realize and allows the partial rate authorization in the sao
Database Tariff Order.

Section 204 never required the Bureau to lengage in a pointless charade in which

carriers ... are required to submit and resubmit tariffs until one finally goes below an

undisclosed maximum point of reasonableness and is allowed to take effect.rill An

example of the Commission's use of Section 204(a) occurred in 1975, when the

Commission was investigating the proper prospective rate of return for AT&T. The

Commission permitted AT&T to increase its rate of return and its rates only to the level

§/ jg. at 2.

!I jg.

]) ld..

!I 800 Database Tartrr Order at para. 19.

w I)irect Marketing Ap'o Inc. v. FCC, n2 F. 2d 988,989 (D.C. Cir. 1985) (quoting TranI AIIIs!sa
Pipeline Rate Cases, 436 U.S. 631,653 (1978).
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of an approved interim rate of return, pending the investigation into the appropriate

prospective rate of return.~

Thus, under 204(a), the Commission was able to allow into effect less than the full

charges proposed in the carrier's filing, without entering a prescription. Additionally, the

Commission could do so subject to its investigation of the reasonableness of the

remaining proposed rate. The 800 Database Tariff Order should be upheld under these

standards.

United's additional claim, that the Bureau's actions will result in United recovering

less than its costs for 800 database query charges, is equally uncompelling. The burden

of supporting filed rates rests with the carrier filing the rates..11I Further, the

Commission only narrowly determined that it was appropriate to grant any exogenous

treatment of costs whatsoever, as 800 database access is a restructured service.w

Thus, the Commission warned the carriers that it would be conducting an even more

strict review of the 800 database costs to assure that they were reasonable..w

Nevertheless, although United claims that it had the best cost support offered by any

!91 AIlI. 51 FCC 2d 619, 627 (1975).

JjJ SII. §.dL. Inyestlgation of Access and DiytttIwt BaWed TariffI, CC Docket Nos. 78-72 and 83
1145, Memorandum Opinion and Order. FCC 84-201, released May 10.1984, paras. 13-14,54.

W 800 Access Order at para. 26.

1lI ~. at 27.
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LEC,jj/ United failed to explain several of the assumptions and cost allocations

supporting its rates..1I'

The other LECs' proposed tariff rates may be overstated as well, as the Bureau

decided that they raised substantial questions of lawfulness with respect to cost

allocations and resulting rate levels.!§! Without the requisite support from the LECs, the

Bureau had no alternative but to suspend and investigate the LECs' rates.1ZI Although

the Bureau allowed many of the other possibly overstated rates to go into effect on one

day's suspension, it determined that it needed to establish a bound of reasonableness

on the amount that carriers could charge, in order to protect the interests of customers.

Thus, the Bureau ordered the partial suspension of United's rates in the 800 Database

Tariff Order based on the reasonable determination that the costs for 800 database

should be similar for all carriers owning their own SCPS ·since all LECs are deploying

similar data base systems.~ 䉵爰⸶⸲″㘰〮㘮〠ㅲ
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Using the mean rate as a benchmark, with a margin for error of one standard

deviation, to evaluate LEC proposed rates was a logical method of assessing the

preliminary reasonableness of United's proposed rate.!11 The Commission has

consistently and reasonably used statistical validation methods in the past for its Annual

Access Filing review." Additionally, the Commission's review of United's cost support

revealed that United inappropriately included overhead expenses as exogenous costs

in developing its proposed rate.W

United maintains that its own analysis of demand and its cost comparisons

indicate that United's proposed rate would be cost based.DI Thus, United claims that

there must have been an error in the assumptions underlying the Bureau's statistical

analysis, i.e. that rates should be similar ·since all LECs are deploying similar data base

systems.rGI However, United's analysis is self-serving. The Commission should not

substitute United's preferred measurements and benchmarks to assess the

reasonableness of its rates, and the Bureau's order cannot be considered ·arbitrary

simply because it used one reasonable set of criteria for its preliminary review that is not

preferred by the carriers that are identified as having filed excessive rates.

jJ/ !d.

?Ii SIt Annual ,.Acceu Filings, 3 FCC Red. 1281 (1987), Annual 1989 AcceU Tariff Flogs. 4
FCC Red 3638 (Com.Car. Bur. 1989).

ill 800 [)atabue Tariff Order at para. 17.

rzt United at 3-7.

111 United at 4-7.
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Moreover, the Commission found that United had included some costs not clearly

allowable for the 800 database query charge. The Bureau has the prerogative of

suspending rates in the interest of protecting ratepayers, and was clearly jUstified in

doing so with respect: to the portion of United's rate that did not appear reasonable. In

fact, protecting the ratepayer from unreasonable rates may be even more crucial, in this

instance, to facilitate fledgling competition in the 800 market. Thus, United's allegation

that the Bureau failed to properly analyze its cost support and, thus, unreasonably

suspended its 800 database query charge, is simply unfounded. To the contrary, based

on the Bureau's preliminary analysis, a partial suspension was required to protect the

public interest.

Finally, United asserts that it has remained financially whole by recovering costs

from users of other access services,i!! i.e, United asserts that it raised rates for services

in other baskets to avoid underrecovery of costs for the 800 database query charge.

However, this argument is based on a premise, cfearly rejected by the Bureau, that

United is underrecovering for its costs. In fact, United has failed to justify the costs

underlying its 800 database rates. Thus, there can be no cross-subsidization. In making

its decision to partially suspend United's proposed rate, the Bureau appropriately relied

upon the overpricing of the 800 database query charge and the harm that would result

to ratepayers if the unreasonable rate was allowed to go into effect.

United's ability to raise other rates when it is under its price cap, without any

supportable underlying costs, may be an indictment of the price cap system, but it has

~ United at 2, 7.
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absolutely no bearing on the reasonableness of the Commission's suspension of

United's 800 database query charge.D1

CONCLUSION

The Bureau acted reasonably and in the public interest by partially suspending

United's apparently unreasonable 800 database query rate pending a full investigation.

United has failed to demonstrate any need for the Commission to substitute United's

review for the analysis conducted by the Bureau in the 800 Database Tarfff Order. Thus,

Mel respectfully requests that the Commission uphold the 800 Database Tariff Order,

and deny United's Emergency Application for Review.

Respectfully Submmed,
MCI TELECOMMUNICATIONS CORPORATION

~~~
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
(202) 887-3101

Its Attorney

Dated: May 18, 1993

~ As a result of the price cap ftexibility, United admIs that there is no possibility that it will come to
any financial harm from the Bureau's 800 Database Tariff Order.
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